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TRUST DECANTING
— MODERNIZING
AND OPTIMIZING
ESTATE PLANS

As mentioned in past Client Advisories, the Connecticut Uniform Trust
Decanting Act (“CUTDA”) became effective on January 1, 2025, and is
another recent step that the State of Connecticut has taken in making its
trust laws more flexible.

We thought that it would be helpful to provide an overview of Trust
Decanting, both generally and under CUTDA, and how it can provide
some additional options for you to consider.

What is Decanting?

Estate planning attorneys borrow the term “decanting” from the more
familiar process of wine decanting. Wine decanting is the transfer

of wine from its original bottle to a different container to separate
sediment and to aerate the wine, allowing it to breathe. Similarly, Trust
Decanting is a process allowing Trustees to modify an irrevocable

trust by transferring (“decanting”) its assets into a new trust with more
tavorable terms while preserving the trust’s original intent. In Trust
Decanting, the old and outdated terms of a trust are left behind, much
like the unwanted sediment of a decanted bottle of wine.

Trust Decanting has its roots at common law, with the first major case
(Phipps v. Palm Beach Trust Company) decided by the Florida Supreme
Court in 1940. Several states, such as Delaware and Alaska, adopted
decanting statutes in the early 2000s in order to codify the common

law and provide a practical solution to the potential modification of an
irrevocable trust. As mentioned, Connecticut recently joined a majority
of states in passing a decanting statute.
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Why Decant?

One of the certainties of life is that things will change in the future. Tax laws change, family circumstances
change and goals and objectives change. Trust Decanting may allow you to adapt to these new circumstances.
Some common examples of where Trust Decanting may be appropriate are:

Family Structure Changes. Adapting to changes in a family structure, such as marriages, divorces, new
births or adoptions.

o Changes in a Beneficiary’s Life. Creating restrictions to reflect concerns regarding a beneficiary or to
provide a beneficiary with additional protection from claims of marital, medical or other creditors.

o New Laws. Addressing new laws that did not exist at the time the trust was created.

o Tax Planning. Improving outdated tax planning. In light of recent increases in the estate tax exemptions,
trusts that were intended to reduce taxes may, in the alternative, increase a family’s potential tax liabilities.

« Administrative Efficiency. Consolidating multiple trusts and simplifying tax reporting or improving
outdated governance clauses.

o Drafting Errors. Correcting drafting errors in the original trust.

Navigating Legal, Fiduciary and Tax Considerations in Decanting

While decanting offers many benefits, the process is not without potential pitfalls. Therefore, Trustees must
tread carefully to avoid breaching their fiduciary duties, running afoul of statutory requirements or triggering
unintended tax consequences.

CUTDA offers Trustees guardrails provided that they follow strict statutory guidelines. For instance, Trustees
cannot reduce or eliminate a vested interest, such as a beneficiary’s fixed right to income or principal. In
addition, a Trustee’s ability to decant under CUTDA may be limited based on the discretion granted to the
Trustee by the original trust document. CUTDA also requires advanced notification to qualified beneficiaries
and providing beneficiaries with a copy of the proposed trust to ensure that a beneficiary has the ability to
object to any proposed changes. Given these requirements, if possible, Trustees may consider decanting
under common law even where a state statute is available. While this approach may offer more flexibility, it
does not provide a Trustee with the protections of CUTDA, or similar decanting statutes.

Trustees should also consider potential tax consequences before decanting. With respect to estate and gift tax,
adding assets, altering remainder interests or adding discretionary beneficiaries could be deemed a taxable
gift. With respect to the generation-skipping transfer (GST) tax, ill planned decanting risks exposing future
distributions to the 40% GST-tax. Finally, with respect to a trust created on or before September 25, 1985,
which is grandfathered from the GST-tax, any potential decanting may jeopardize this favored status.

Conclusion

Trust Decanting can be a powerful tool to address a number of concerns regarding an irrevocable trust.
However, any potential decanting must be carefully reviewed to avoid any potential negative consequences.
All of us at Blair & Potts are here to assist you in any way we can. Please do not hesitate to call if you would
like to discuss the potential decanting of a trust.
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